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SECTION1 PREAMBLE

Federal policy has historically dealt severely with Indian children and families. Policies of
extermination, removal, reservations, relocation, termination, and assimilation were designed to
disrupt Indian lives and families. These policies were very successful.

Congressional hearings during the early 1970’s exposed a national scandal involving the
mistreatment of Indian children and families. Two national surveys by the Association on
American Indian Affairs (AAIA) in 1968 and 1975 in states with large Indian populations
revealed that 25-35% of all Indian children nationally were places in foster care, adopted, or
institutionalized in some way, including placement in Indian boarding schools. Much of the
Indian testimony presented during the congressional hearings dealt with the tragic consequences
of past federal policies.

Federal policies are difficult to change. Many federal policies that relate to Indians have been
discredited and are no longer official federal policy. Nevertheless, remnants of those policies are
so deeply embedded in the fabric of federal bureaucracies that actions of those bureaucracies are
taken as if old policies still exist.

The Indian Child Welfare Act of 1978 was passed by Congress to reverse the trend of the
destruction of Indian families. The intent of the Act was to protect Indian children and families
by defining how cases involving Indian children should be handled. Indian tribes were given
broad authority to determine the best interests of their children and families.

This Agreement is the result of a partnership formed by Indian tribes in the State of Washington,
the Washington State Department of Social and Health Services, and the Bureau of Indian
Affairs. The intent of this Agreement is to protect Indian children and families by maintaining
the integrity of the family unit and resolving family problems in a way that is beneficial to Indian
children.

The children are the single most important resource that Indian people have. This principle is
also held by most people. The child is viewed as a sacred being, close to the creator with strong
spiritual ties. Most tribal and urban Indian communities share this belief and the responsibilities
associated with protecting the children, family and extended families.

This Agreement was developed in the spirit of providing the mechanism for maximum
participation by tribes in child welfare services for the protection of Indian children and families.
This Agreement goes beyond the scope of the Indian Child Welfare Act and demonstrates the
concerns shared by tribal leaders and representatives, the Bureau of Indian Affairs and the
Washington State Department of Social and Health Services.

This Agreement represents the spirit of cooperation through tribal, state, and federal participation

in the development of a comprehensive working relationship between the Department of Social
and Health Services and the tribes for delivery of social and child welfare services. Consistent
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with the Indian Child Welfare Act and the Indian child welfare provisions of the Washington
State Administrative Code, the Agreement was developed to address barriers to implementing
services. The Agreement sets forth principles and concepts agreed to by the tribes and the
Department. It specifies the roles and duties of the parties. It is intended to be a blueprint for the
development of policy, local agreements, training, and other necessary activities to be
undertaken jointly by the tribes and the Department, for the purpose of carrying into effect on a
daily basis the provisions contained herein.

Unless in conflict with the provisions of the Act, this Agreement is not intended to limit in any

way the rights of any individual provided by state law or the requirements of state law applicable
to child custody matters.
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SECTION 2 LEGAL AUTHORITY

Pursuant to the laws of the State of Washington, the Department of Social and Health Services
(DSHYS) is entrusted with the authority and responsibility to strengthen and encourage family
unity and to safeguard, protect, and contribute to the welfare of the children of the State through
a comprehensive and coordinated program of public child welfare services.

The Department of Social and Health Services recognizes that tribal governments, in their parens
patriae capacity, have a compelling interest in promoting and maintaining their political, social
and cultural integrity and that tribes, to further that interest, have substantial legal authority to
determine the type of care received by Indian children who require placement away from the
home of their parents or Indian custodians. The parens patriae interest of tribes includes
placements of Indian children made by DSHS as well as placements made by child placement
agencies licensed or certified by DSHS.

The Indian Child Welfare Act (hereinafter the “Act”) 25 U.S.C. 1901 et seq. (Public Law 95-
608), authorizes states and Indian tribes to enter into agreements concerning the care and custody
of Indian children and jurisdiction over child custody proceedings involving such children. The
Department of Social and Health Services and the Tribe (hereinafter the
“Tribe”), through their undersigned representatives, herby enter into the following Agreement to
further the national policy, declared in 25 U.S.C. 1902, to protect the best interest of Indian
children and promote the stability and security of Indian tribes and families.

This Agreement is entered into to implement the Act, to supplement the requirements of the Act,
and to apply any DSHS regulations, directives, policies or manual instructions consistently with
the terms of this Agreement and the Act.

A. Full Faith and Credit: Enforcement of Tribal Court Orders

In carrying out this Agreement and the Act, DSHS shall give full faith and credit to the public
acts, records and judicial proceedings of the Tribe applicable to Indian child custody proceedings
to the same extent that it gives full faith and credit to the public acts, records, and judicial
proceedings of other states.

Whenever it may be necessary for the Tribe to obtain enforcement in the courts of the State of
Washington of orders entered in tribal child custody proceedings, DSHS, upon the request of the
Tribe, agrees to assist the Tribe to obtain such enforcement to the same extent that DSHS assists
other states in obtaining enforcement of the child custody orders issued by such other states.

Whenever DSHS has custody of an Indian child pursuant to an order of the tribal court, the Tribe

agrees to assist DSHS in enforcement of such order, including, if necessary, utilization of tribal
police and the resources of other appropriate tribal governmental agencies.
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Whenever DSHS has custody of an Indian child pursuant to an order of the superior court and
the child has been placed by DSHS in a home located within the boundaries of the Tribe’s
reservation or whenever an Indian child’s parent, legal custodian, or any other person is a party
to a superior court child custody proceeding and is located within the boundaries of the Tribe’s
reservation, the Tribe shall give full faith and credit to the orders of the superior court in such
proceeding and shall assist DSHS in the enforcement of such order, to the same extent that the
Tribe assists any other tribes or states in obtaining enforcement of the child custody orders issued
by such other tribes or states.

B. Jurisdiction

The parties have agreed to enter into this Agreement based on the premise that DSHS and the
Tribe, pursuant to P.L. 83-280, have concurrent civil jurisdiction with respect to the matters
covered by this Agreement that arise within the Tribe’s reservation or that involve Indian
children resident or domiciled on such reservation. However in furtherance of this Agreement,
DSHS agrees to provide the Tribe with an opportunity to exercise tribal jurisdiction before
DSHS takes any action to invoke state court jurisdiction, except as otherwise specified in this
Agreement.

The parties understand that the Tribe’s position is that, under P.L. 83-280, the Tribe has
exclusive civil jurisdiction over matters concerning Indian children in circumstances involving
termination of parental rights, involuntary foster care placement and adoption proceedings, and
application of dependency neglect, children in need of supervision, and child abuse laws. The
parties understand that nothing in this Agreement may be deemed as a waiver or abandonment of
the Tribe’s exclusive jurisdiction position with respect to these matters.

Except as otherwise agreed herein, this Agreement likewise shall not be deemed as a waiver or
abandonment of any jurisdictional power or prerogatives of the State or any of its subdivisions.
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SECTION 3 SUMMARY OF INDIAN CHILD WELFARE ACT

The purpose and intent of the Indian Child Welfare Act is to protect the best interests of Indian
children and to preserve tribal integrity. The Act declares that the best interests of Indian children
are realized by promoting the stability and security of Indian families and tribes and declares that
Indian children, as tribal resources, are vital to the existence and integrity of Indian tribes. The
Act recognizes the authority of tribal and state courts to make decisions regarding the welfare,
care, custody and control of Indian children.

The underlying premise of the Act is that Indian tribes have sovereign rights and legal powers
with respect to Indian children and, as governments, have a vital legal role to play in determining
whether Indian children should be separated from their families and culture. The Act provides
that any separation that does occur should result, whenever possible, in an Indian home
placement that reflects the unique values of Indian culture.

The Act sets forth the policy of the Nation to protect the best interests of Indian children and to
promote the stability and security of Indian tribes and families by the establishment of minimum
federal standards for the removal of Indian children from their families and the placement of
such children in foster or adoptive homes which will reflect the unique values of Indian culture,
and by providing assistance to Indian tribes in the operation of child and family service
programs.

Underlying these minimum federal standards is the basic intent of the Act to protect the integrity
of Indian families and to place Indian children in foster care or for adoption only as a last resort.

The measures taken to accomplish the intent of the Act include:
1. Recognizing the jurisdiction of Indian tribal courts.
2. Requiring non-Indian courts, in the placement of Indian children and in the
termination of parental rights of parents of Indian children, to observe standards

stricter then those ordinarily required by state law.

3. Requiring the placement of Indian children preferentially in Indian homes, in the
absence of good cause to the contrary.

4. Funding tribal services to families and children.
5. Requiring notice to Tribes and parents of state court child custody proceedings.
6. Providing for tribal and parental access, in accordance with applicable law, to

records maintained by the state.
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7.

Requiring that states give full faith and credit to the public acts, records, and
judicial proceedings of Indian Tribes.
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PART Il

GENERAL PROVISIONS
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SECTION 1 DEFINITION

The following definitions, mostly taken from the Act, shall apply to this Agreement unless such
application is inconsistent with the context.

1.

2.

Act — the Indian Child Welfare Act, 25 U.S.C. 1901 et seq.
Child custody proceeding means and includes:

a. Foster care placement — any action placing an Indian child in a foster
home or institution or in the home of a guardian or conservator where the
parent or Indian custodian cannot have the child returned upon demand,
but where parental rights have not been terminated.

b. Termination of parental rights — any action resulting in the termination of
the parent — child relationship.

C. Preadoptive placement — the temporary placement of an Indian child in a
foster home or institution after the termination of parental rights, but prior
to or in lieu of adoptive placement.

d. Adoptive placement — the permanent placement of an Indian child for
adoption, including an action resulting in a final decree of adoption.

Such term or terms shall not include a placement based upon an act which, if
committed by an adult, would be deemed a crime or upon an award, in a divorce
proceeding, of custody to one of the parents. However, the term or terms does
apply to all other domestic relations proceedings in which an Indian child is
placed in the custody of DSHS or in which such placement has been requested.

Contact person — a person(s) designated by the Tribe for initial liaison between
the Tribe and DSHS and a person (s) designated by DSHS for initial liaison
between DSHS and the Tribe to carry out this Agreement and resolve problems
arising thereunder, as more fully described in Part 11, Section 3 of this Agreement.

Extended family member — as defined by the law or custom of the Tribe or,
should the Tribe fail to identify such law or custom, the term shall mean a person
who has reached the age of eighteen and who is the Indian child’s grandparent,
aunt, uncle, brother, sister, brother-in-law, sister-in-law, niece, nephew, first or
second cousin, or step-parent.

Indian — any person who is a member of any Indian tribe, or who is an Alaska

Native and a member of a Regional Corporation as defined in Section 3(g) of the
Alaska Native Claims Settlement Act (43 U.S.C. Sec. 1602 (g)), or, for purposes
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10.

11.

of implementing 25 U.S.C. Sec. 1917, the term shall mean any adopted individual
who has reached the age of eighteen and who evidences an intent to or has
petitioned the court which entered the final decree of adoption for information on
the individual’s tribal affiliation and for other information that may be necessary
to protect any rights flowing from the individual’s tribal relationship.

Indian child — any unmarried person who is under age eighteen and is either:
a. A member of the Tribe; or

b. Eligible for membership in the Tribe and is the biological child of a
member of the Tribe; or

C. A member of another tribe and domiciled or resident on the reservation of
the Tribe; or

d. Eligible for membership in another tribe and is the biological child of a
member of an Indian tribe and is domiciled or resident on the reservation
of the Tribe.

Indian child’s tribe — the Tribe unless an Indian child, who is a member of or
eligible for membership in another tribe, has more significant contacts with such
other tribe. Any dispute regarding the identity of an Indian child’s tribe for
purposes of this Agreement shall be decided by the court with jurisdiction over
the child custody proceeding.

Indian custodian — any Indian person who has custody of an Indian child under
tribal law or custom or under State law or to whom temporary physical care,
custody and control has been transferred by the parent of such child.

Indian interpreter — any person recognized by the Tribe or an Indian organization
designated by the Tribe as an interpreter of the culture, customs, child rearing
practices and standards of the Tribe.

Indian organization — any group, association, partnership, corporation or other
legal entity owned or controlled by Indians, or a majority of whose members are
Indians, and which provides social or child welfare services to Indian families.

Indian tribe — the Tribe unless the context includes other tribes, in which case the
term shall mean any Indian tribe, band, nation, or other organized group or
community of Indians recognized as eligible for the services provided to Indians
by the Untied States, including any Alaska Native village as defined in Section
3(c) of the Alaska Native Claims Settlement Act (43 U.S.C. Sec. 1602(c)), as
amended, or any other tribe, band, nation, group or community recognized as an
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12.

13.

14.

15.

16.

Indian tribe by the Tribe, by any state commission, agency or authority or by
Canada, any of its provinces, or any tribe in Canada.

Parent — any biological parent or parents of an Indian child or any person who has
lawfully adopted an Indian child, including adoptions under tribal law or custom.
The term does not include the unwed father where paternity has not been
acknowledged or established pursuant to state law or tribal law or custom.

Qualified expert or qualified expert witness:

a. A professional person recognized and approved by the Tribe and DSHS as
having substantial education and experience in the area of his or her
specialty, and extensive knowledge of the prevailing social and cultural
standards, family organization and child rearing practices within the
Indian community relevant to the Indian child who is the subject of the
child custody proceeding or other action.

b. A person recognized and approved by the Tribe and DSHS as having
substantial experience in the delivery of child and family services to
Indians and extensive knowledge of the prevailing social and cultural
standards and child-rearing practices within the Indian community
relevant to the child who is the subject of the child custody proceeding or
other action.

C. A member of the child’s Indian community who is recognized within the
community as an expert in tribal customs and practices pertaining to
family organization and child-rearing.

Qualified expert in the interracial placement of Indian children — a qualified
expert with specific experience in helping minority children, and the families with
which they have been interracially placed in foster care, preadoptive care or in
adoptive placement, to cope with and adjust to social or psychological issues
associated with such placements.

Reservation — the reservation of the Tribe unless the context includes other
reservations, in which case the term shall mean Indian country as defined in 18
U.S.C. Sec. 1151 and any lands, not covered under such section, title to which is
either held by the United States in trust for the benefit of any Indian tribe or
individual or held by any Indian tribe or individual subject to a restriction by the
United States against alienation.

Secretary — Secretary of the Interior.
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17.

18.

Tribal court — the court or other administrative body of the Tribe vested with
authority over child custody proceedings unless the context includes other tribal
courts, in which case the term shall mean a court with jurisdiction over child
custody proceedings and which is a Court of Indian Offenses, a court established
and operated under the code or custom of any Indian tribe, or any other
administrative body of a tribe which is vested with authority over child custody
proceedings. When the Tribe designates the tribal court of another tribe to act on
its behalf, the term shall also include the tribal court of another tribe.

Tribe’s social services program — the tribal program, however named, with
responsibility for provision of social services to Indian children and families.
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SECTION 2
IDENTIFICATION OF TRIBAL LAW, STANDARDS, AND PLACEMENT
PREFERENCES

Within 60 days following the execution of this Agreement, the Tribe, in the form of an
amendment to this Agreement, shall provide DSHS with its prevailing social and cultural
standards, as referred to on pages 109-110 and page 118 of this Agreement, its order of foster
care and adoptive placement preferences, if any, and its tribal law or custom on matters where
the Agreement refers to tribal law or custom.

If the Tribe does not provide such information to DSHS, DSHS may proceed consistent with the
Act, to implement the affected provisions of this Agreement without regard to such law, custom
or such preferences. However, in carrying out the placement preference requirements of the Act
and this Agreement, DSHS must apply the Tribe’s prevailing social and cultural standards.
DSHS will make reasonable inquiry and investigation to determine the Tribe’s standards.
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SECTION 3 CONTACT PERSONS

or his/her designee(s) is the contact person(s) of the Tribe who is
to be provided complete information on the child in order to enable the Tribe to evaluate a
proposed social services plan and participate in other matters authorizing the Tribe’s
participation under this Agreement.

In addition, persons from the Tribe’s social services program may be authorized by the Tribe to
receive confidential information on behalf of the Tribe. Whenever such authorization is
approved, the Tribe will provide DSHS with written notification of the identities of the persons
so authorized.

A local DSHS supervisor for the Children’s Protective Services (CPS) and/or Child Welfare

Services (CWS) is the DSHS contact person. The Tribe will be notified of the identity of the
DSHS contact person.
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SECTION 4
PURCHASE OF CHILD WELFARE, SOCIAL AND OTHER SERVICES

DSHS, through the state plan, agrees to purchase “child welfare services” (as defined in 42
U.S.C. 625 (a) (1)) and “‘social services” (as defined in 42 U.S.C. 1397) by contract from the
Tribe. In addition, DSHS also agrees to purchase by contract from the Tribe all “other services”
provided by DSHS to or on behalf of Indian children and families. The obligation of DSHS to
enter into contracts with the tribe for purchase of services is subject to the terms of the Union-
Management Agreement and the availability of funds specifically identified by DSHS or
appropriated by the legislature for this purchase. In compliance with all federal and state laws
and regulations governing the utilization of funds provided through purchase of services
contracts, the Tribe will provide such services to or on behalf of Indian children and families.

Purchase of services contracts shall be separately negotiated agreements to be renegotiated as
specified in such contracts. DSHS agrees to provide the Tribe a timely opportunity to participate
in the formulation of the biennial budget proposals and enter into contracts if agreed. Budget
formulation participation shall be limited to matters pertinent to securing funds to finance DSHS
purchase of services contracts with the Tribe.

Following execution of this Agreement, DSHS agrees, in cooperation with the Tribe, to explore
whether purchase of services contracts can be entered into prior to July 1, 1987.

For cross-reference purposes only, purchase of services contracts will be attached to this
Agreement as exhibits. The contracts will not form part of this Agreement. Should any
provisions of this Agreement and the contracts conflict, the provisions of the contracts shall
govern.
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SECTION S5 DSHS SERVICES FOR INDIAN FAMILIES
In addition to services specifically established for Indian families in this Agreement or otherwise,

DSHS agrees to make available to Indian families all of the other services available to any
eligible families in the circumstances covered by this Agreement.
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SECTION 6
APPLICABILITY OF AGREEMENT TO STATE LICENSED CHILD PLACEMENT
AGENCIES

DSHS agrees to include the applicable provisions of this Agreement as part of the minimum
requirements for the state licensing of private child placement agencies that serve Indian
children, and to publish the necessary additions to the minimum licensing requirements, as
required by RCW 74.13.031 and RCW 74.15, within 150 days following the effective date of
this Agreement.

DSHS agrees that within 180 days following the effective date of this Agreement, private child
placement agencies licensed by DSHS shall be subject to the applicable provisions of this
Agreement.

Immediately following approval of this agreement by DSHS and the Tribe, each party shall
designate a representative(s) to work together in identifying all provisions of this agreement to be
applied to State licensed child placement agencies and, based on such provisions, in preparing
for publication the new minimum licensing requirements for such agencies. Except for those
provisions of this Agreement that pertain to DSHS as a governmental agency and, therefore, can
only be carried out by DSHS, it is the intent of the parties that all provisions of this Agreement
be made applicable to State licensed child placement agencies.

Reports required by this Agreement to be prepared by DSHS shall, for matters handled by State
licensed child placement agencies, be prepared by such agencies and filed with DSHS.

The Tribe agrees to designate a representative to assist DSHS in monitoring a child placing
agency’s compliance with the licensing requirements based on this Agreement. Such compliance
shall be monitored in a manner mutually acceptable to the parties’ designated representative(s).
Reports on agency compliance will be filed with DSHS and the Tribe. DSHS will enforce
compliance with the minimum licensing requirements based on this Agreement and, when
necessary, agrees to impose appropriate sanctions on any agency that refuses to maintain such
compliance.
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SECTION 7
EDUCATION OF COURTS, LAWYERS, AND LAW ENFORCEMENT

DSHS and the Tribe cooperatively agree to sponsor a program to educate judges, lawyers, and
law enforcement personnel who are involved in Indian child custody proceedings about the
provisions of this Agreement and the Act and the special cultural and legal considerations
pertinent to such proceedings.
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SECTION 8 INTER-AGENCY COORDINATION

The Tribe and DSHS agree to coordinate with other agencies affected by the terms of this
Agreement. Such coordination will include training, on-going consultation, development and
negotiation of agreements with other agencies, and other appropriate measures to ensure that this
Agreement is understood and effectively implemented.
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SECTION 9 TRAINING

DSHS agrees to require its professional employees who have direct service responsibility with
respect to Indian children and families to receive at least eight (8) hours of training annually in
child welfare services pertinent to an Indian clientele, from Indian and other professionals
qualified to provide such training. All other employees whose service area includes the Tribe
shall receive information on providing child welfare services to Indian children and families. The
Tribe and DSHS shall cooperatively develop and sponsor appropriate training.

DSHS agrees to notify the Tribe of child welfare services training provided by DSHS or others
for DSHS employees. Such training will be open to the Tribe’s child welfare services employees.

The Tribe agrees to notify DSHS of child welfare services training provided by the Tribe or
others for tribal employees. Such training shall be open to DSHS child welfare services
employees.

Indian child welfare services training will include, but not be limited to the following areas:

1. Procedures to be followed in compliance with this Agreement.

2. Provision of protective services.

3. Provision of emergency foster care placement services.

4. Legal requirements to complete involuntary foster care placement or termination

of parental rights.

5. Voluntary foster care placement.
6. Applicability of placement preference standards.
7. Records maintenance.

8. Adoption of Indian children.

DSHS and the Tribe agree to assist each private child placing agency serving Indian children to
develop and deliver annual training in Indian child welfare services.

DSHS agrees to make application for federal matching funds, as applicable, for the training

specified in this Agreement. The duty to provide training pursuant to this Agreement is
conditioned upon the availability of funding.
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SECTION 10 WAIVER OF AGREEMENT PROVISIONS

A duly designated representative(s) of DSHS and the Tribe, on a case-by-case basis, may agree
in writing to waive any of the provisions of this agreement. The waiver shall identify the
provision(s) to be waived, the case or circumstances to which the waiver is applicable, the
reasons for the waiver and the duration of the waiver.

Any provision of this Agreement may be waived generally by agreement of DSHS and the Tribe,
i.e. without regard to a particular case or circumstance. A general waiver of any provision of this
Agreement shall take effect upon the date the parties agree to the waiver.
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SECTION 11 RESOLUTIONS OF DISPUTES

The Parties agree that, upon the request of either party, disputes arising under this Agreement
shall be submitted for resolution to a committee consisting of:

DSHS Designee

(Title)

Tribe’s Designee
(Title)

DSHS and Tribe’s Designee
(Title)

A dispute may be referred to the committee only after good faith efforts to resolve the dispute
have proven unsuccessful. The decision of the committee shall be binding upon both parties,
except that no party shall be bound by any decision that, in its opinion, would place the party in
violation of law, nor shall the decision affect in any manner the abilities of either party to utilize
the waiver and termination remedies provided for in Part Il, Sections 10 and 13 of this
agreement.
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SECTION 12 AMENDMENTS TO AGREEMENT
The parties may amend or modify this Agreement at any time upon mutual consent.

Amendments shall be effective when approved in the same manner as required for approval of
the original Agreement, unless the parties provide otherwise.
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SECTION 13 TERMINATION OF AGREEMENT

This Agreement or any part thereof may be revoked by mutual consent or by either party upon
ninety (90) days written notice to the other party. The notice shall state the reasons for and the
effective date of the revocation.

Prior to notification of revocation, a party considering revocation shall, whenever possible, seek
to cooperatively explore with the other party ways in which to avoid revocation.

Prior to the effective date of any revocation, the parties agree to cooperate in assuring that the

revocation will not unnecessarily result in a break in service or in disruption of the services
provided to Indian children and families.
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SECTION 14 IMPLEMENTATION PLAN

The Tribe and DSHS will develop a written plan for implementation of the Agreement. The plan
will be attached to the Agreement as an exhibit.
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SECTION 15 CONFIDENTIALITY OF RECORDS/INFORMATION

Any disclosures to the Tribe by DSHS of confidential records, documents, or information or any
obligation under this Agreement by DSHS to disclose or transmit confidential records,
documents, or information to the Tribe or to involve the Tribe in case planning activities which
necessitate disclosure of confidential information is strictly conditioned upon:

1. Federal or state laws which require or authorize DSHS to disclose confidential
information to the Tribe; or

2. Entry of an order by a state, federal, or tribal court with jurisdiction over the
parties and the subject matter, which requires or authorizes DSHS to disclose
confidential information to the Tribe; or

3. Written consent, by the person who is the subject of the confidential information,
authorizing DSHS to disclose such information to the Tribe. (Whenever necessary
for disclosure of confidential information, DSHS will request such written
consent.) ; or

4. A contractual agreement between DSHS and the Tribe whereby CPS, CWS or
other social services are provided by the Tribe and disclosure of confidential
information is necessary for provision of services under the contract.

All records, documents, and information of any kind transmitted by DSHS to the Tribe pursuant
to the terms of the agreement and which, but for the existence of one or more of the above-
specified conditions, would not otherwise be available to the Tribe, shall be kept confidential by
the Tribe and shall not be further disseminated or disclosed by the Tribe unless specifically
required or authorized by federal, state, or tribal law or by a court order issued by a federal, state,
or tribal court of competent jurisdiction.

All records, documents, and information of any kind transmitted by the Tribe to the DSHS
pursuant to the terms of the agreement and which, but for the existence of one or more of the
above-specified conditions, would not be otherwise be available to DSHS, shall be kept
confidential by DSHS and shall not be further disseminated or disclosed by DSHS unless
specifically required or authorized by federal, state, or tribal law or by a court order issued by a
federal, state, or tribal court of competent jurisdiction.
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SECTION 16 IDENTIFICATION OF A CHILD AS AN INDIAN

Prior to filing an involuntary child custody proceeding in superior court and as part of any
involvement in securing a voluntary placement of a child, DSHS will seek to discover whether
the child is an Indian child of the Tribe or any other tribe. Efforts to discover whether the child is
an Indian child will be documented in the case record.

DSHS will consider that it has obtained actual or constructive knowledge that a child may be an
Indian child if:

1. Any party to the case, Indian tribe, Indian organization, or public or private
agency informs DSHS that the child is an Indian child.

2. DSHS makes diligent inquiry and discovers information which suggests that the
child is Indian.
3. Any child involved in a child custody proceeding gives reason to believe that he

or she is an Indian.

4. The residence or domicile of the child, his or her biological parents, or Indian
custodian is known to be a predominantly Indian community. Whenever residence
or domicile in a predominantly Indian community forms the sole basis for
considering that a child is an Indian, the child may be treated as a non-Indian if
DSHS has verified information that the child is non-Indian.

5. DSHS, upon inquiry, is informed that the child is or has been a ward of the tribal
court.

Upon obtaining actual or constructive knowledge that a child may be an Indian child, the

provisions of this Agreement and the Act shall be followed unless it is later established with
reasonable certainty that the child is not an Indian child.
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SECTION 17 DETERMINATION OF TRIBAL OR STATE COURT
JURISDICTION

Except in cases of emergency, the following procedures will apply to DSHS initiation of
involuntary child custody proceedings in superior court regarding Indian children who are
domiciled or resident on the Tribe’s reservation. In cases of emergency, the procedures set forth
in Part IV of this Agreement, regarding emergency foster care placements, shall be followed.

Prior to filing any petition or complain to initiate an involuntary child custody proceeding in
superior court or prior to assisting a parent or Indian custodian to obtain superior court validation
of a voluntary consent to the foster care placement or adoption of or termination of parental
rights to an Indian child, DSHS will seek to determine whether the Indian child is a ward of a
tribal court or whether the child is domiciled or resident on an Indian reservation.

In seeking to determine whether the child is a ward of tribal court, DSHS will contact the Tribe
concerning the matter. If the child is a ward of tribal court, the Tribe has exclusive jurisdiction
and DSHS will refer the case to the appropriate tribal authorities.

In seeking to determine a child’s domicile or residence, DSHS will contact the Tribe concerning
the matter and will document the Tribe’s position, if known, in any child custody proceeding.
Whenever DSHS intends to take a position on the domicile or residence issue in conflict with the
position of the Tribe, DSHS will so notify the Tribe as soon as possible and in any event, in a
time sufficient to enable the Tribe to present its position to the court.

If the child is domiciled or resident on the Tribe’s reservation, DSHS, at the earliest possible
time, and at least five (5) business days prior to filing any complaint or petition in superior court,
and only after seeking to determine whether a child custody proceeding involving the child has
been commenced in tribal court, will notify the Tribe by certified mail return receipt requested,
of its intent to file such complaint or petition, on or after a specified date. The notice will include
all documents and records in support of the necessity of initiating an involuntary child custody
proceeding. If prior to the date specified in the notice to the Tribe, a child custody proceeding is
commenced in the tribal court, DSHS agrees not to proceed with such a proceeding in superior
court. With respect to child(ren) identified in the DSHS notice to the Tribe, the Tribe will
immediately notify DSHS by certified mail return receipt requested and by telephone, if
necessary, of any child custody proceeding commenced in tribal court prior to the date specified
in the DSHS notice.

Whenever possible, with respect to Indian child(ren) domiciled or resident on the Tribe’s
reservation, DSHS will refer the matter to appropriate tribal authorities so that necessary child
custody proceedings may be commenced in tribal court. If DSHS is notified or has knowledge
that a child custody proceeding has been commenced in tribal court, DSHS will not file a child
custody proceeding in superior court and, upon request, will assist in the tribal court adjudication
of the matter. Such assistance may include: provision of available information and legal
documentation which may be necessary to enable the Tribe to commence a child custody
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proceeding in tribal court; testifying as a witness in a tribal court proceeding; preparation of
placement/case plans; assistance in implementing tribal court orders regarding placement,
supervision, and provision of social services.

DSHS will keep a record on a case-by-case basis of the inquiries made to determine whether a
child is a ward of the tribal court and of the facts considered in reaching a decision that the child
is or is not domiciled or resident on an Indian reservation. This record, upon request, will be
provided to the Indian child’s tribe, parent or Indian custodian and any guardian ad litem
appointed to represent the child.

If an Indian child is domiciled or resident within the Tribe’s reservation and the child is not a
member of or eligible for membership in the Tribe, nothing in this Agreement shall relieve
DSHS of any responsibilities to the child’s tribe imposed by the Act. If, in such circumstances,
the provisions of this Agreement and the provisions of the Act are in conflict, the provisions of
the Act shall prevail.
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SECTION 18 TRANSFER OF JURISDICTION — GROUNDS TO OBJECT

Whenever a parent or Indian custodian or the Tribe petitions a superior court pursuant to the Act
to transfer a foster care placement or termination of parental rights proceeding to the jurisdiction
of the Tribe, DSHS may oppose the transfer of jurisdiction only if (1) the Tribe does not have a
tribal court, as defined in Part 2, Section 1(17) of this Agreement, (2) the evidence necessary to
decide the case cannot be presented in the tribal court without undue hardship to the parties or
witnesses and the tribal court is unable or unwilling to make arrangements for the presentation of
evidence in a way that would substantially mitigate any such hardship, (3) there was
unreasonable delay in requesting transfer, (4) the Tribe does not intend to go forward with the
foster care placement or termination proceeding, or (5) the Tribe lacks jurisdiction in the matter.

Whenever DSHS opposes the transfer of jurisdiction, the basis for the position of DSHS and the

facts that support such position shall be documented in writing and made a part of the court
record.
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SECTION 19 QUALIFIED EXPERTS

The Tribe and DSHS agree to collaborate in a joint effort to establish a mutually acceptable
written list of qualified experts or qualified expert witnesses, and qualified experts in the
interracial placement of Indian children. The listing shall identify the experts by name, tribal
affiliation, if any, current employment, professional, education and experiential background,
areas in which the person is willing to serve as an expert in such areas and the fees, if any,
charged by such person.

The parties agree to employ experts from outside the agreed upon list only when the list does not
contain an expert in the area for which an expert is needed, or when the experts on the list are
unavailable, or when other factors or circumstances make it unreasonable or burdensome to use a
listed expert.

Nothing in this Agreement shall bar DSHS or the Tribe, in a court proceeding, from challenging
the competency of a qualified expert.
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PART I11

PROTECTIVE SERVICES
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SECTION 1 CHILD ABUSE REPORTS — TRIBAL RESPONSIBILITIES

Whenever the child abuse reporting requirements of RCW 26.44 apply to circumstances within
the boundaries of the Tribe’s reservation, the Tribe agrees to comply with such requirements.
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SECTION 2 ON-RESERVATION CHILD PROTECTION SERVICES

All Indian children and families residing within the Tribe’s reservation are entitled to receive
CPS services to the same extent as provided to all other children and families within the state.

DSHS and the Tribe or a tribally designated Indian organization will consult and cooperate in the
development and delivery of CPS services. Whenever possible, DSHS and the Tribe or a tribally
designated Indian organization will enter into specific written agreements and/or contracts
regarding development and delivery of CPS services.

Even if the Tribe or a tribally designated Indian organization and DSHS do not enter into such
agreements or contracts, the DSHS administrator responsible for delivery of CPS services within
the region where the Tribe’s reservation is located will develop, in consultation with the Tribe or
a tribally designated Indian organization, a written procedure for CPS service delivery to Indian
children and families residing within the reservation.

If the provision of CPS services necessitates court action, the jurisdictional provisions of this

Agreement, set forth in Part I, Section 17, shall govern in which court the action shall
commence.
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SECTION 3 TRIBAL INVOLVEMENT AND UTILIZATION OF INDIAN
INTERPRETER

To reduce the potential for cultural bias in evaluating home and family conditions and making
decisions affecting Indian children and families, DSHS will involve the Tribe or tribally
designated Indian organizations at the earliest possible point prior to undertaking and carrying
out any child abuse or neglect investigation under RCW 26.44 and prior to and in providing
protective services intervention with Indian families. If emergency circumstances necessitate
investigation or protective services intervention prior to involving the Tribe, DSHS will involve
the Tribe as soon as possible following initiation of such investigation or intervention.

In order to enable the Tribe or tribally designated organizations to constructively participate in
such investigation or protective services, DSHS will furnish the Tribe or its designated
organization with all case record material, reports, family social histories, or other documents
which formed the basis for the DSHS decision to conduct such investigation or provide
protective services. Tribally designated Indian organizations shall be bound to maintain the
confidentiality of information received from DSHS to the same extend that the Tribe is bound to
maintain confidentiality as specified in Part 1l, Section 15, of this Agreement.

Whenever possible and practicable, upon receipt of a complaint or referral including matters
involving child abuse/neglect regarding an Indian child, the CPS worker will contract a person to
serve as an Indian interpreter. An Indian interpreter may be secured by contacting

The purpose of involving an Indian interpreter is:

A. To assist the CPS worker in:

1. Communicating with the Indian family.
2. Avoiding unnecessary protective services intervention or removal of children.
3. Securing emergency placement in a related or another Indian home in accordance

with the placement preference requirements or the Tribe or the Act.

4. Complying with the notification requirements of the Act, 25 U.S.C. Section
1912(a).

5. Securing reliable identification of the child as an Indian child.
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B. To assist the Tribe and its members in:

1. Communicating with and securing appropriate services from DSHS and other
non-tribal service providing agencies.

If any child abuse or neglect investigation under RCW 26.44 or any protective services

intervention necessitates court action, the jurisdictional provisions of this Agreement, set forth in
Part Il, Section 17, shall govern in which court the action shall commence.
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SECTION 4 CHILD PROTECTIVE SERVICES STAFF ASSIGNMENTS

DSHS will seek to involve the Tribe in the selection of DSHS caseworkers or social workers to
be assigned to cases involving Indian children, so that workers will be assigned who are sensitive
to cultural and tribal issues.

Whenever the Tribe is concerned that the worker assigned to a case involving an Indian child is
not sensitive to the cultural and tribal issues involved in a case, the Tribe will discuss its
concerns with the worker and supervisor. If appropriate, DSHS will, with the assistance of the
Tribe, provide training and direction designed to assist the worker to understand the importance
of cultural and tribal issues. DSHS will also take additional action appropriate to the situation,
which may include reassignment of the case (consistent with the Union-Management Agreement
and applicable personnel rules).
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SECTION S5 DSHS RECRUITMENT OF INDIAN STAFF

DSHS will seek to recruit and hire Indian professional staff proportional to the local Indian
service population.
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SECTION 6
DSHS SERVICES IN TRIBAL COURT MATTERS WHERE DSHS NOT A PARTY

DSHS agrees to assist in the implementation of tribal court orders regarding services and
placement where requested by the Tribe. Such implementation may include assumption by
DSHS of the care, custody, and supervision of a child pursuant to tribal court order. If DSHS is
unable to implement the order, DSHS agrees to notify the tribal court in writing as soon as
possible. If the Tribe wishes to request DSHS assistance in implementing caseplan services and
placement, DSHS will be notified of any hearing or consider court approval of such caseplan,
and DSHS will be given an opportunity to address the propriety of the caseplan in writing or
through testimony.
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PART IV

EMERGENCY FOSTER CARE PLACEMENT
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SECTION 1 EMERGENCY FOSTER CARE PLACEMENT

A. Indian Child — Ward of Tribal Court

In general, if an Indian child is a ward of the tribal court DSHS or the superior court may not
exercise any authority to place the child in foster care, unless authorized to do so under the laws
of the Tribe.

However, if an Indian child, who is a ward of the tribal court, is located off the reservation,
DSHS may take steps to obtain a superior court order authorizing an emergency placement of the
child in foster care in order to prevent imminent physical damage or harm to the child, including
sexual abuse.

Following placement, DSHS will undertake “reasonable efforts” to make it possible to return the
child to its home and shall take necessary steps to insure that the emergency foster care
placement of the child terminates immediately when such placement is no longer necessary to
prevent imminent physical damage or harm to the child, including sexual abuse. Upon
termination of the placement, the child shall immediately be returned to his/her parent(s) or
Indian custodian(s).

Whenever an Indian child is placed in emergency foster care, DSHS will seek tribal court
approval of such placement at the earliest possible time, but in no event shall an emergency
foster care placement extend for a period longer than 72 hours, excluding Saturdays, Sundays
and holidays, without an order of the tribal court approving such placement, or if the tribal court
is unable to issue an order within the 72 hour period, a superior court order approving such
placement. DSHS will immediately seek dismissal of the superior court proceeding as soon as
the tribal court exercises jurisdiction over the child.

B. Indian Child - Not Ward of Tribal Court

If an Indian child is not a ward of the tribal court, DSHS may take steps to obtain a superior
court order authorizing placement of the child in emergency foster care. DSHS will not take
steps to obtain a superior court order authorizing an emergency placement of an Indian child in
foster care. DSHS will not take steps to obtain a superior court order authorizing an emergency
placement of an Indian Child in foster care unless such placement in necessary to prevent
imminent physical damage or harm to the child, including sexual abuse.

Following placement, DSHS will undertake “reasonable efforts” to make it possible to return the
child to its home and shall take necessary steps to insure that the emergency foster care
placement of the child terminates immediately when such placement is no longer necessary to
prevent imminent physical damage or harm to the child, including sexual abuse. Upon
termination of the placement, the child shall immediately be returned to his/her parent(s) or
Indian custodian(s).

41 CONCURRENT JURISDICTION



Whenever an Indian child is placed in emergency foster care, DSHS will obtain judicial approval
of such placement at the earliest possible time, but in no event shall an emergency foster care
placement extend for a period longer that 72 hours excluding Saturdays, Sundays, and holidays
unless the child is transferred to the jurisdiction of the Tribe and the tribal court orders a longer

placement period, or unless DSHS obtains a superior court order approving a longer period of
placement.
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SECTION 2 EMERGENCY FOSTER CARE PLACEMENT BEYOND 72 HOURS

Whenever DSHS concludes that emergency foster care is necessary for a period longer than 72
hours, DSHS will immediately seek a superior court order transferring the child to the
jurisdiction of the Tribe unless DSHS reaches an agreement with the representatives of the
Tribe’s social services program that under the circumstances of the particular case the matter
would more appropriately be heard in superior court. Such an agreement will not constitute a
waiver of the Tribe’s right to subsequently request transfer of the proceeding to tribal court.

If DSHS concludes that emergency foster care is necessary for a period longer than 72 hours and
if the case has not previously been transferred to tribal court, a shelter care hearing will be held
in superior court in accordance with RCW 13.34.060. If a qualified expert is available and is
sufficiently knowledgeable regarding the facts of the case to have reached an informed opinion
regarding the need for continued foster care placement of the child, DSHS will present the
testimony of such expert at the initial shelter care hearing.

If the testimony of an expert witness is not presented at the initial shelter care hearing, DSHS
will take immediate steps to involve the Tribe and a qualified expert in the case. Thereafter,
unless DSHS has previously returned the child to the custody of the parent(s) or Indian
custodian(s), a subsequent shelter care hearing to determine whether foster care placement
should be further extended will be held within thirty (30) days following entry of a foster care
placement order at the initial shelter care hearing. If DSHS requests continued foster care at the
subsequent shelter care hearing, DSHS will present the testimony of a qualified expert witness in
support of the request for continued foster care placement.

If the court orders continued foster care placement following a shelter care hearing, DSHS will
request the court to set a fact finding hearing as soon as possible. If at any time prior to the fact
finding hearing, DSHS determines that foster care placement is no longer necessary to prevent
imminent physical damage or harm to the child, including sexual abuse, DSHS shall immediately
take necessary action including obtaining any necessary court orders, to return the child to the
custody of his/her parent or Indian custodian.
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SECTION 3

CONTENT OF EMERGENCY FOSTER CARE PLACEMENT AFFIDAVITS

Whenever DSHS requests a superior court order for the emergency foster care placement of an
Indian child, the request shall be accompanied by a verified affidavit which shall contain the
following information:

1.

2.

The name, date of birth and last known address of the Indian child.

The name and address of the child’s parents and Indian custodians, if any. If such
persons are unknown, a detailed explanation shall be included of the efforts made
to locate them.

The tribal affiliation of the child and of the parents and/or Indian custodians.

A statement as to whether the Indian child’s residence or domicile is on the
Tribe’s reservation. The Tribe’s position as to the child’s residence or domicile, if
known, will be included in such statement. If there is insufficient information
available at the time of filing for a determination regarding the child’s residence
or domicile, a statement to that effect will be included

A statement as to whether the Indian child is a ward of any tribal court. If there is
insufficient information available at the time of filing for a determination
regarding the child’s tribal wardship status, a statement to that effect will be
included.

A specific and detailed account of the circumstances that led DSHS to seek court-
ordered emergency foster care.

A statement as to why DSHS has not transferred the child to the jurisdiction of the
Tribe, including a statement on whether the Tribe has concurred in the superior
court petition and the believed basis for any such tribal concurrence or non-
concurrence.

A statement of the “reasonable efforts,” if any, taken to prevent emergency foster
care placement.

A statement of the specific actions that have been taken or, if known, will be

taken to assist the parents or Indian custodians to obtain the return of the child to
their custody.
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SECTION 4 NOTICE OF EMERGENCY FOSTER CARE PLACEMENT

As soon as possible following any action by DSHS to place any Indian child, including any
Indian child who is a ward of a tribal court or resident or domiciled on the Tribe’s reservation, in
emergency foster care, DSHS will notify, by telephone and in writing, the Contact Person(s)
designated in this Agreement and representatives of the Tribe’s social services program of the
actions taken or to be taken. Whenever possible, such notification should be provided prior to the
placement of the child in emergency foster care and, in any event, shall be provided prior to the
initial shelter care hearing.

Concurrently with filing a request in superior court for the emergency foster care placement of
an Indian child, DSHS will personally serve, if possible, or send a copy of the court documents
and any scheduling orders or notices to the child’s parents, the child’s Indian custodians, if any,
and the Tribe.

Notice to the Tribe shall be sent to the Contact Person(s) designated in this Agreement and, if
different, to the Tribe’s designated agent as published in the Federal Register. If the child is
believed not to be a member of any tribe and may be eligible for membership in more than one
tribe service of the petition and other notices shall be sent to each such tribe.

If the identity or location of the p